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I. Introduction
Caretti v Broring Building Company  was decided by the Court of Appeals in 1926. Louis and Lucia Caretti sued the Broring Building Company in 1925 to enjoin them from polluting the stream with sewage from the sewer system that the company constructed. 

She sued for an injunction, and wanted them to stop building the sewer. The Court of Appeals ruled in the Carettis’s favor and granted them an injunction against Broring. 

There were several historical trends that were developing during this period. Baltimore needed a sewerage system, because it was at the time a large city with a growing population, and public health concerns warranted the necessity of adequate disposal of waste.  After the Baltimore Fire of 1904, officials in the city took the opportunity to implement changes in, among other things, the sewer system and city planning. After the Annexation of 1918, the city needed a way to extend the municipal sewer system to the newly annexed areas of the city and to beautify the areas, including Herring Run.

 These issues would all come to affect the Carettis’s case and property in some way. This paper will begin by exploring the historical context in which this case arose and how the case was affected by it. After a brief introduction to the pertinent characters in this case, the paper will analyze the case and the rulings of the courts. Finally, it will examine the condition of modern Herring Run stream and park, and see what effect, if any the legislation around the 1900s, and this case had on the development and preservation of Herring Run.
II. Historical Context

A. Pre-fire Baltimore
To get context of this case, a brief discussion of the Baltimore Fire of 1904 is necessary. On a winter day in September on 1904, someone, perhaps out for a Sunday stroll, finishes his cigarette and nonchalantly throws it in the gutter.
 The fire started in a warehouse owned by the John E. Hurst Company. 
The fire started on a Sunday and lasted for almost 40 hours, took the efforts of more than 1200 firemen, and the departments of three other cities to control.
 The fire left in its wake 1,526 buildings, 2,500 businesses, twenty banks, eight hotels, nine newspaper plants, and several homes were destroyed.
 However considering the extent of the damage, which totaled over $125,000,000, it was remarkable that only 1 person died (although even that number is disputed). 
 
The fire could not have come at a better time for Baltimore. Baltimore in 1900 had a population of over 500,000, which was steadily growing.
 However at the time, Baltimore was also the largest major city without a sewer system in place to dispose of its waste.
 It was an industrial city, with business involved in the shipping industry, hotels, tanneries breweries, slaughter houses, and other commercial plants.
 Yet since the city lacked a sewer system of its own, these businesses disposed of their liquid discharge directly into the harbor or other neaby open water courses in the city. 
There were few paved streets at the time, those that were paved were cobblestone, which made it impossible to effectuate good drainage., causing ponds of stagnant water and sewage to appear. 

Residents in the city disposed of waste by putting it in the street or by using cesspools.
 These were holes in the ground, about eight to ten feet across and 20 to 30 feet deep, filled with liquid waste from the kitchen and bathrooms of homes.
 The soil in Baltimore was sandy, making it conducive to using cesspools.
 However, cesspools often overflowed and pooled, which would attract flies and mosquitoes.
 This contributed to the typhoid fever outbreaks, which occurred at a rate of 40 deaths per 100,000 people.
 Tuberculosis was another disease that put Baltimoreans, especially those who lived in tenement houses or worked in sweatshops.
 
Periodically cesspools were cleaned by the “Odorless Excavating Apparatus”, or “O.E.A.” business.
 The stench of sewage being pumped through leaky pumps and hoses which occasionally spilled into the yard or alley, was “masked” by a burning bucked of pitch and gasoline.
 This in turn created a dense black smoke and created another strong odor.
 Once the sewage was contained in barrels, it was shipped and sold to farmers in Bear Creek, Middle River, and North Point Creek, and then spread over their fields.
 
There was no water filtration system either, which meant that the water that most businesses used to dispose of their waste, would eventually come to people who had indoor plumbing.
 Those that did often put a cloth bag or a charcoal filter on faucets to intercept any worms sand, grit, clay, and whatever else might come through.
 People who could afford it bought bottled spring water for drinking purposes.
 

B. Reform in the City

If that wasn’t enough, progress in Baltimore was slowed because of an ineffective and often corrupt city government. Yet the political climate of the city changed a few years before the fire.
 After years of mob politics and shoddy living conditions, Baltimoreans were ready for honest and capable men to hold power in the city. In 1895, the old Gorman-Raisin Democratic machine was defeated.
  The Democratic Association backed Thomas G. Hayes for the mayoral candidate in the 1899 elections
. Hayes was formerly a U.S Attorney for Maryland, and as mayor, he was clearly a progressive reformer.
 He was committed to putting qualified, capable, and hopefully impartial men in positions of power in the city government. For instance he elected Joseph Packard as the School Board President.
 He was formerly the president of the Reform League and after becoming head of the School board, he began to reform the city’s school system.
  Hayes also named qualified professionals as city engineer and health commissioner.
 
Before and after the fire, Baltimoreans and citizens all of over the country gained interest in public health, and recognized a need for the government to regulate areas like child labor, factories, dairies, slaughter houses, bakeries and public utilities.
 While the regulation of these industries began in 1890s, regulation of the public utilities was delayed until 1910 because state legislation was required and a “rural-oriented, machine dominated General assembly” wouldn’t cooperate.
 During this time, child labor legislation, public health reforms, playgrounds, compulsory school attendance and juvenile courts began and continued after the fire.
 The Maryland Public Health Association was founded in 1897 in part by Dr. William Osler, which sought to improve environmental conditions in the city, especially for the urban poor (who were affected most by the conditions in Baltimore).
 
Baltimore needed to be rebuilt after the fire, which gave city officials a perfect opportunity to correct some of the conditions in the city. City planning became an area of interest in the United states in the 1890’s, as exemplified in the Chicago World’s Fair of 1893 and the erection of the Great White City, and in Washington, DC with the plans for the Mall. In Baltimore, several organizations were created during this time to implement new plans for the city.
 Theodore Marburg created and organized the Municipal Art Society in 1899, and was composed of prominent citizens like architects, artists, businessmen, and educators.
  This society tried to accomplish general beautification of the city. They undertook projects like commissioning a mural for the new courthouse, two statues for Mount Vernon Place, and interior decoration for school classrooms.
 They also formed two committees, a sewage committee, to implement the reports of the Baltimore Sewerage Commission, and an annex committee, to plan the development recently annexed areas north of North Avenue.
 The sewer committee worked with Democrats and Republicans in the city council and General Assembly to keep plans for a municipal sewer system alive.

C. Park Plans

The annex commission hired Frederick Law Olmstead, Jr. of the Olmstead Brothers landscape architectural firm to plan the development of the recently annexed part of the city.
 While he had plans for the city, like buying up and rebuilding the wharves in the harbor, in order to set aside space for the recreation purposes, and be used for “beauty as well as utility”, he is most credited with planning to develop a coordinated park system.
 Three types of parks were to be developed: Neighborhood parks, to provide recreation for children and adults, large wooded parks on the outskirts, to accent the contrast to the landscape of the city, and landscaped parkways radiating from the center of the city.
 These types of parks and parkways would “combine the advantages of beauty and utility”.
 Although 5 suburban parks already existed, Wyman, Druid Hill, Clifton, Montebello and Patterson, this new plan called for the acquisition of thirty-six small parks and squares.
 His future plans for the city included acquiring the “outlying reservations”, which included Loch Raven, the Patapsco River gorge, Curtis Creek, the Green Spring Valley, and along Back River by the bay, in anticipation of future growth of the city.
 The parks were designed to preserve the natural landscape, and accenting the hilly, stream laden land, and proposed parks and scenic drives along Gwynn Falls, Jones Falls, Stoney Run and Herring Run.
 In addition he planned to widen and improve commercial highways, including 11 major arteries in the city.
 The annex commission planned to lay sewerage lines parallel to the streams in the city and cover them with “broad driveways or boulevards.”

Herring Run park was a park included in Olmstead’s vision. In 1902, Olmstead had a plan for Herring Run, which included calling for as little destruction of existing forests and streams within the city limits, and the importance of acquiring lands along waterways and natural valleys of the area, including Herring Run.
 The New Annex League planned to ecru the lands around rivers and streams like Herring Run to lay sewer lines parallel to the streams ad to develop the surrounding lands into public parks.
 The City bought 85 acres of land, and in April of 1926, the city bought a 110 acre tract of land on Herring run.
 They planned to make Herring Run “one of the largest and best meadow parks in the country”, which might be unsurpassed in “size and beauty.
 The proposed improvements would supposedly increase the value of the land of property owners in areas like Herring Run.
 The City eventually bought more land from three private individuals, including the Carettis’s.
 But we’ll get to that later… 
C. History of Baltimore Sewage
One program upon which all parties could agree of vital importance to Baltimore’s continued growth, was improving public health, and a necessary part of this process was creating a municipal sewer system. The City began constructing and developing a comprehensive sewer system for the entire city in 1901, and as the city expanded to include parts formerly a part of Baltimore County, the system had to be extended to the new area “as rapidly as the fund available for that purpose will, from time to time, permit”.
 
In 1905, the Sewage enabling act passed in the Maryland General Assembly, and they passed legislation prohibiting the dumping of waste into the Chesapeake Bay or its tributaries. 
 One reason for this legislation could be because many county representatives in the Assembly were concerned with building a sewer system and discharge into the Chesapeake, due to the danger to the oyster industry.
 This made a municipal sewer even more of a necessity. Back in 1903, both candidates in that year’s mayoral election pledged to support “a nonpartisan sewage commission”.
 A sewerage commission composed of well-respected citizens in the community was started in 1905, and their function was to oversee the construction of the sewer system.
 
Financing such a large project was fairly difficult, especially because the Maryland state constitution requires a loan for sewerage improvements.
 With the help of the Municipal Art Society, the Maryland General Assembly approved a $10, 000,000 sewerage loan to accomplish the task of sewering the whole city.
 Another $10,000,000 loan was granted in 1911, but by 1916, even a third loan of $3,000,000 had been extended.
 Although the entire city had yet to be sewered, Baltimore was still making progress. In fact, the Back River Sewage Disposal plant, which went into operation in 1911, was one of the largest and most revolutionary in the world.
 Sewage from the city flows through the sewer and is carried by gravity to the Back River Plant. 
Once there, it goes through a natural filtration process. The key to this natural process is running the sewer water through a process that includes exposing it to natural bacteria produced by aerating the sewage over rocks.
 This process was used because it was thought that a natural process was less likely to endanger wildlife in the water.
 It included a separate system for removing storm water, and only a small amount of chlorine was added to the treated sewage water.
 However the plant did not solve all of the city’s problems. 
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D. Sewerage of the Annex
With the Annexation Act, came the problem of extending the sewer to the newly annexed portions of the city.  By 1919, the original sewerage loan had been exhausted.
 A loan of $26,000,000 was authorized for improving the new annex- $8,000,000 was allocated for sewering the rest for water works, highways, and other improvements.
 In 1923, the legislature authorized another 10,000,000 loan and an addition $10,000,000 was  authorized in 1927, which the people ratified.
  

The city made a plan where they would deny building permits to build houses in areas without city sewer systems, unless the builder agreed to build a private sewer system, approved by the city, which would be connected to the houses to be built.
 The city made contracts with private building companies, where when they built developments in these annexed area, they would also build a sewer underneath the streets.
 The Annexation Act in 1919 contained a clause that required the city to purchase all private sewerage systems in annexed territory, once completed.
 Once the municipal sewer reached the annexed areas, the city would buy the private sewer and it would become part of the municipal sewer system. 

This solved the city’s problem of financing the extension of the sewer to the Annex. One rationale underlying the plan was that the health of the community would be preserved by requiring all new houses to be equipped with a sewer system approved by the city.
 Another was that the private sewer systems, which were built in accordance with the city approved plans and “being in keeping with the city’s own sewerage system”, could be added to the municipal sewer system as it was extended to reach the recently developed parts of the city.
 In addition it would be easier for private developers to build the sewers in the beds of the streets they were developing, and then pave over it. This would be cheaper than the city going in retrospectively and tearing up pavement to then lay sewers and connect the houses, as it had been forced to do in many other areas of the city. 

In 1921, the Health Department stopped chemically cleaning the water coming from the discharge pipes in Herring Run.
 City Officials who testified in this case cited the County water supply being abandoned in November of 1921, and there was no longer any occasion to destroy bacteria that might be in the water, but it was largely on account of the expense.
 This decision was made even though the water that flowed from Herring Run was used to supply water to Highlandtown. 
Case
III. The Characters:
A. The Carettis- Plaintiffs
Louis Caretti was an Italian immigrant who came to the US around 1900.
 He was a  stone mason by trade, but also worked his land as a farmer.
 He was a naturalized American citizen for 25 years and had been living in the US for about 30 years before this suit came about.
  Although he had been living in the country longer, since he spent most of this time around only Italian people, he did not speak English as well as his wife.
  Lucia Caretti was his wife, who immigrated from Italy and was a naturalized citizen for 15 years before their suit came about.
 
They had lived on a seven acre tract of land “on Bowley’s lane”, near Belair road and Herring Run stream, since 1915, when they made a contract with Mrs. Eva Matulewecz and her husband Joseph, where the Carettis would pay weekly to live on the land, until November 23, 1918 when they acquired the deed for the land.
 While they lived on the land, they built another house in addition to the one that was already on the land, the original house had 7 rooms and the family used it as their home.
 The other had 8 rooms, which they rented out to borders. On this land, they raised horses, cows, chickens, and geese.
 They also had plum, apple, and pear trees and grew vegetables, which Mr and Mrs. Caretti brought to the market to sell.
 When people came to visit them, like friends, sick people who needed to rest for a while, travelers, they would enjoy the countryside, drink when it was legal in the city, and would use the stream to fish and swim in.
 
B. Broring Building Company- Defendant

Broring was a company engaged in the business of buying and developing land and building houses for sale.
 The company was owned by Seth Linthicum, the president, J. Charles Linthicum, Charles E. Broring, the manager of construction, and Benjamin F. Powell.
 The company purchased land around herring run from John O. Erdman and George Linthicum.
 The company bought 33 acres of land around Herring Run, in order to build a development of homes.

C. William Calvin Chesnut- 1873-1962- Plaintiff’s counsel
Chesnut was born in Baltimore in 1873, and attended Johns Hopkins University. Chesnut was on scholarship there, participated in athletics, especially tennis, and was a member of Phi Beta Kappa.
 He wrote for a newspaper briefly before attending the University of Maryland School of Law, and was admitted to the bar in 1893.
 He was also a faculty member at the Law School.
 He lived in Roland Park since 1904, when it was still a remote outlying suburb, and enjoyed taking horseback rides in the undeveloped countryside there.
  He was working at a firm when he was appointed to the Federal Bench by President Hoover.
 As a judge, he served for 31 years, and although he was nearly 90, he still heard cases and wrote opinions till his death in 1962.
 
D. Lewis L Lake- 1880-1970- Plaintiff’s counsel

Lewis L. Lake was born in Baltimore in 1810. 
He received a law degree from the University of Maryland Law School and had a private law practice in Baltimore for 65 years.
 An accomplished trial lawyer, he authored two books, “How to Win Lawsuits before Juries” and “How to Cross” Examine Witnesses successfully.
 He was a member of the Boumi Temble of Shrine and helped to found the Shriner’s Hospital for Crippled Children in Philadelphia.
 He also helped to establish the Queen of the Chesapeake Bay festival, and was commodore of the Maryland Yacht club, owning his own 45-foot yacht.
 Although he moved to Wardensville, West Virginia in 1966, he returned to the city every year to watch Colt football games.
 He died in September of 1970. 

E. George Arnold Frick 1861-1941- Defendant’s counsel

George Arnold Frick was born in Baltimore in 1861, the son of a wholesale grain and flour merchant.
 He graduated with “first honors” from St. Johns College.
 After he graduated he became a reporter for the Baltimore Herald in 1880, and then worked for the Gazzete and then The Day as the managing editor.
 Frick studied law on his own before he went to work in North Carolina on the Charleston, Cincinnati, and Chicago Railroad.
 He came to Baltimore in 1910 because Preston, an old friend and mayor of Baltimore in 1911, insisted on him coming.
 

In 1914 he was appointed to “special assistant to the City Solicitor”, a position created for him, and was also elected to the State Senate, and was reelected twice.
 In his career he fought for states rights and against women’s suffrage.
 He was remembered for introducing a bill requiring all public school teachers to take an oath of allegiance to the American flag.
 He was appointed to examiner for the Supreme Bench in 1923.
 Ffrick died at the age of 80 after a prolonged illness.  A large corporation seems like an ideal client for Senator Frick. 

F.  John Charles Linthicum 1862-1932- Defendant’s counsel 
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John Charles Linthicum was born in 1867 in the family set of Linthicum His family originally owned 1600 acres of land in northern Anne Arundel County, now called Linthicum Heights.
 He attended the State Normal School in 1886, briefly taught, and then attended Johns Hopkins University.
 He earned a law degree from the University of Maryland in 1890, and practiced law in Baltimore in a law firm with his brother Seth Linthicum, called J. Chaz. Linthicum and Brother.
 

He was elected to the Maryland House of Delegates in 1903, and 2 years later, elected to the State Senate.
 He took a special interest in Ft. McHenry, which he succeed in making a national monument, and later succeeded in making Francis Scott Key’s “The Star-Spangled Banner” the national anthem.
 He was elected 11 times to Congress and was chairman of the Foreign Affairs Committee. 
 He died in 1932 at the age of 65, due to diabetes complicated by a blood-stream infection.



In this case, he represented Broring Building Company, a company in which he was also part owner. He clearly had a personal investment in this suit. 
G. William Concannon Walsh 1890-1975- Court of Appeals Judge
Judge Walsh was born in Cumberland, Maryland in 1890, the oldest of 9 children.
 A third generation lawyer, he graduated with an A.B. degree from Mount St. Mary’s College and a law degree from Catholic University in 1913.
 He served in the Maryland National Guard in General Pershing’s 1916 campaign against Pancho Villa, and in WWI.  In 1920, he was appointed the city attorney of Cumberland.
  In 1921, he was appointed an associate judge of the 4th Circuit, and from 1924-1926, he was chief judge of the Fourth Circuit and a member of the Court of Appeals.
 His brother, Bishop Walsh, was imprisoned in China for espionage in the 1958, and it is said that Judge Walsh was instrumental in his brother’s release 12 years later.
 He died after a long illness in 1975.
 
H. Robert Field Stanton 1869-1956- Trial Court Judge
Judge Stanton was born on Christmas Day in 1869, in Granite, a farm in southeastern Baltimore county.
 When he was young, his parents moved he and his 5 siblings to West Baltimore, where he grew up.
 He went to work as a law clerk in the Office of Charles E. Wilcox where he gained an interest in the law.
  In 1891, he completed the three-year course at University of Maryland School of Law in only two years.
 He started his own law practice which he ran for 11 years.
 In 1916, he was appointeed to the Supreme Bench of Baltmore City to replace Judge Thomas Elliot who died, and later that year he was elected to a 15 year term. 


He resigned from the Supreme Bench in 1938, in order to became Police Commissioner of Baltimore city.
 At the time of his appointment, the police department was fairly corrupt, which Stanton is credited with remedying.
 He was president of the board of trustees of the Baltimore Orphan Assylym and on the board of the Kernan Hospital for Crippled Children.
 He enjoyed traveling, the Baltimore Orioles baseball team, and golf (although he gave it up after three of his clubs were stolen).
 He retired as Commissioner in 1943, after which his health declined until he died at 86 of a heart attack. 

IV. The Case

A. Procedural History 

Louis Caretti filed suit against the Broring Building Company in the Circuit Court of Baltimore City in 1925.
  Following the initiation of the suit, Broring Building company demurred to the bill on the grounds that it failed to show any cause for equitable relief, and on the grounds that the bill fails to include additional parties who were interested in the suit who should have been made parties to it.
 Judge Stanton overruled the demurrer and the case was tried in the Circuit Court of Baltimore City on June 11, 1925.
 After the facts of the case were presented and the arguments heard, Judge Stanton ruled in favor of Broring Building Company, and issued an order of dismissal, which was appealed by the Carettis on June 11,1925.
 The Court of Appeals of Maryland heard arguments during the October term of 1925 and the decision was filed on March 10, 1926.

B. Facts
In 1915, Louis Caretti bought seven acres of land on Bowley’s Lane. 
Herring Run Stream, a tributary of Back River totaling about 40 miles in length, flowed through their property.
 When the Carettis purchased the land, it was located in Baltimore County, but since the Annexation Act of 1918, it has since been part of Baltimore City.
 Although at the time of this case, the land was largely farmland and had few paved streets, especially the Caretti property, today the area of litigation would be located around the intersection of Belair Road and Chesterfield Avenue. The Carettis used their land not only as their home, but also as a boarding house, a pleasure resort, and farming purposes.
 In 1919 Broring Building company, bought about thirty aces of  land located three-quarters of a mile above the Caretti property, at the southeastern intersection of Herring Run and Belair Road.
 The company proceeded to build seventy houses on the land) and sold them to private individuals, and at the time of the suit all had families living in them. 
The company had twelve other houses nearing completion, and planned to continue building additional houses.
 All of the completed houses, and all the houses that would be completed in the future were to be connected with a sewer system that the building company would construct.
 These sewers were laid in the beds of streets and alleys on Broring’s property, and the company did not give away ownership of theses streets.
 The sewage from all the toilets, bathtub waste, kitchen sinks, and other sources from the completed houses and the houses that would be built in the future would be carried into the same sewer which would flow into a septic tank, and that the discharge from the tank would empty into Herring Run, at about three-quarters of a mile above the Carettis’s property. 
Broring obtained permission to develop the land and a sewer system on Belair Road from the office of the Highway Engineer, with the promise that as soon as there was approval from the department of Estimates, new houses would be connected to the municipal sewer and the City would take ownership.
 Funding didn’t come until after Broring completed construction of the sewer. 

C. Trial Court- 

The Carettis alleged that before 1921, they used their property as a “pleasure resort”, where friends and visitors could enjoy the natural setting and the stream.
 When people came to visit, they could bathe in Herring Run stream, the water was clear, “wholesome and unpolluted”, fish swam in it, cattle and geese drank from it, and it “was of great value to the appellant in the use and enjoyment of his property”.
 The Carettis alleged that since 1921, two years after Broring Building Company bought land adjoining Herring Run and built a sewage system emptying into it, the stream has become polluted and unfit for use.
 The pollution caused swarms of flies and gnats to infest the Carettis’ entire property.
 In addition, they claimed that because of the sewage, there was an increase in the volume of water, which was cutting away at the bank of the stream where it ran through the Carettis’s property.
 They asserted that since these conditions would only get worse as more sewage flowed into the stream, it constituted a taking of the appellant’s property, and solely for the Company’s financial benefit.
 Thus the Carettis would be entitled to an injunction enjoining Broring from continuing to pollute the Stream.
Broring Building Company answered by admitting that they owned and developed the land in question but denied responsibility for the sewage system, and alleged they had no knowledge of the foul condition of Herring Run stream. 
Broring alleged that they were not responsible for the sewer system because they constructed it in accordance with the plans and specifications set out by the Mayor and City Council of Baltimore, that the sewer is inspected by the city, and that the company has a contract with the city to convey the sewer to the City free of cost whenever the city chooses. 
Additionally the company contended that it didn’t own any of the houses from which the sewage came, because they are sold to private individuals, privately occupied, and the company can’t control the sewage that come out of houses they don’t own. 

The company wanted the City of Baltimore to be a necessary part of the suit because a municipal corporation, acting under legislative authority in the interests of the health and well being of the community, can do things in the interest of public health that might otherwise, if done by a private corporation acting solely for the financial gain of its stockholders, would be considered a nuisance and grounds for an injunction.
 
Lake called twelve witnesses, who mostly all testified that the condition of the stream was worst now than it was before 1921, that the smell was bad, and that people no longer used the stream to drink or swim.
 Mrs. Caretti testified that she first noticed the water was bad when children who played in and drank from the stream started getting sick.
 



The defense lawyers tried to discredit the witnesses by asking if the reason that people no longer came to visit was because they could no longer drink alcohol (the county had recently become a “dry” county.) 
Linthicum was a supporter of prohibition on alcohol, but was against the way it was enforced. 
 
The Defendants called 15 witnesses; all who testified that there was a smell, but the conditions were not as bad as the plaintiff’s witnesses testified.
 They also said that most of the pollution in the stream was caused by sources other than the sewage, like waste from a Brehm Brewing Company, a brewery that owned land near Herring Run before Broring bought land there.
 However, the plaintiff’s lawyers succeeded in showing that even if there was pollution present before Broring owned the land, that Broring built and maintained the sewer system which emptied into the stream, and that the stream was more polluted after their sewer was completed than before. 


Judge Stanton in this case found for the defendant’s and dismissed the Carettis’s case. The court distinguished the Neubauer v Overlea Realys Co,, (142 Md. 87) from the Carettis on the grounds that the former case was one involving a “rural development beyond city lines”, the sewer plan was different than in the Carettis’s case, the parties hadn’t applied for approval from the health authorities for Baltimore county, and the system was a private and independent system.
 The court said that in contrast, the plaintiffs are residents of the city, they are complaining about “a sectional development of the sewer plan of the city, continuously under the supervision of the sewerage commission and the Health Department of Baltimore City.” 

The court felt this was not grounds for an injunction but if the plaintiff could find special damage to himself, then he could have an action at law.
 Stanton felt that living in the city meant having to put up with certain inconveniences of that come with urban life.
 Perhaps he ruled in this way because he moved to the city from the county as a young child, and he thought that tolerating annoyances of urban life was just a reality of city life, not grounds for an injunction
D. Appealate Court: The Carettis appealed the dismissal of their case and after oral arguments were heard, the court, led by Judge William C. Walsh, reversed the trial court decision, and found for the Carettis.
 
While the court didn’t find that defendant’s sewage was responsible for the cutting away of the banks of the stream where it goes through the Carettis property, the court also did not agree with Broring’s contention that the City of Baltimore has sufficient interest in this suit to make it a necessary a necessary party to the suit.
 The court found that since the city did not build or own the sewer, it has only supervised the sewer for 4 or 5 year, so it could not have acquired ownership by prescription.
 The city might never exercise it right under contract to acquire the sewer, and might not supervise or use the sewer for the prescriptive period of 20 years.
  Since the city only exercises limited supervision over the sewer, the city did not have a proprietary interest in the sewer.
 The court also felt that the general duty of the city to supervise or inspect sewers was not enough to make it a necessary party to this suit.
 
E. Holding

In the Court of Appeals, Judge Walsh made almost no distinction between the Carettis’s case and the Neubauer case.
 Using language from that case, the court stated that because of pollution of the stream by the defendant the land can’t be used for domestic or other purposes that appellant had used it for in the past.
 The fact that the stream was polluted by other sources or that it may never have been fit for human consumption did not justify the defendant’s acts.
 Like in Broring’s case, the defendant in Neubauer contended that he no longer owned the houses from which the sewage flowed, and thus was in no position to remedy the pollution in the stream.
 The court answered that not only did the defendant construct and maintain the drainage and sewer system, but in selling these houses, it did not sell to the purchasers the bed of the streets, or the pipes laid in the bed.
 In addition since the defendant planned to continue building houses and construct the same sewer system for the other streets, further injury to the plaintiff’s property will result.
 The court held that since the sewers that Broring built were adding pollution to the stream, the Carettis could not use their property in the ways they formally had used it, and an injunction was proper.
 

Broring contended that granting an injunction would be very difficult for not only the company, but also for the owners of the houses connected by the sewer, and that the conditions that result from eliminating the sewer would have very adverse effects on the health of the occupants of the houses and those living in the vicinity.
 While the court recognized this, it also felt that many of the damage caused by the sewer could be alleviated by providing additional means of treating the sewage before it can enter the run.
 Yet since the sudden closing of a sewer would create a “very serious situation”, the court decided to remand the case with instructions to grant an injunction, unless within “a reasonable time as the lower court may deem proper”, Broring changed its sewer system so that it no longer injured the Carettis’s property. 

V. Implications 
A. Related Suits
After the legislation passed that prohibited dumping waste into the Chesapeake or its tributaries, this case, and other nuisance cases (cite other cases in footnotes) where a riparian water rights owner’s property was damaged by another’s pollution, it seems that the City intended to clean up the waterways in and around Baltimore. However, the city’s actions during and after the resolution of this case may cast some doubt on that assertion. 
In Caretti v Mayor and City Council of Baltimore, the Carettis sued the city on Sept 28, 1925 for damage to their property, caused by “improvements” they made to the road in June of 1922. 
The city made Bowley’s lane larger but didn’t make the gutters larger, which caused rain water to flood the Carettis’s cellar and land and made it unusable. 


In the same month that oral arguments were heard in the Court of Appeals for the Carettis’s case against Broring Building Company, the city solicitor instituted condemnation proceedings for the Caretti property and others who had riparian rights to Herring Run stream.
 This included the Webers and the Coxons, both people who testified on behalf of the plaintiff, and who felt the stream was polluted. 


In Mayor and City Council of Baltimore vs Caretti, Lake, again representing the Carettis argued that the City had no right to condemn the property of the Carettis and further that if they did have the right to take the property, than the defendants were entitled to the value of the property taken, and the damage they will suffer in consequence of the condemnation and taking of their property.


Unfortunately for the Carettis, the city did have the right. This right came from a recent ordinance set out by the Maryland general Assembly, the Mayor and City Council of Baltimore, and approved by voters at the end of 1924.
 This ordinance authorized the Highway Engineer of the city to “acquire, by purchase or condemnation, any sanitary or storm water sewers or sewage disposal plants”.
  The city solicitor said that the acquisition was needed for “extending and augmenting the sewerage system of Baltimore City”, and that all parts of “the stream or drain called Herring Run” that was located on the Caretti, Coxon, and Weber property was to be condemned so to give the city all right, title, and interest to it.
 

In 1925, the city said that since they and the Carettis could not agree on a price, then all the rights to the stream would be acquired by condemnation, yet by the next year this would not be necessary.
  In July 1926, the city acquired 55 acres of land for Herring Run Park.
 They bought 33 acres of land from Jon and Anna Vogt for $40,300, 19 acres from Robert and Mary Coxon for $43,000, and three acres from Louis and Lucia Caretti for $4,000.
 


The Chief Engineer of Baltimore, Bernard L Crozier, said that the land and riparian rights which were needed for the sewering of Herring Run, “were made necessary by recent injunction cases”.
  With land owners with riparian rights suing the city every time their land was damaged by an improvement the city made, or they were unable to fish in their streams polluted with sewage, the city would end up spending a lot of time and money defending injunction cases. The acquisitions the city made in Herring Run comport with the plans laid out by Olmstead back in 1901.
 The city would be able to create grand, natural parks within the city limits, increasing the attractiveness of the city. These plans, along with many other improvement plans at the time, called for a preservation of the natural character and beauty of the land.
 

B. Modern Herring Run 
[image: image3.png]




In 1978, the Herring Run Watershed Association was created.
 Their goals are to preserve the natural beauty of Herring Run stream and park, and they do this buy organizing stream cleanups, stream plantings, rain barrel distribution, resident education, green jobs creation, advocacy, and running a native plant nursery.
 However, the current state of Herring Run is that fish no longer swim, the water is not safe to drink or swim in, and the Maryland Department of the Environment has listed Herring Run as an impaired tributary because there is currently a high amount of fecal coliform bacteria, which increases the risk of contracting a waterborne illness like gastroentinitis.

VI. Conclusion. 

The city spent a lot of time and energy passing legislation making pollution of bodies of water in and around the city unlawful and upholding citizen’s suits against companies and municipalities that polluted water on their land, however streams, including Herring Run, are still polluted. While there may not be raw sewage from a development of houses flowing in, the waters are still unsuitable for fish to live in, drinking, or swimming. 

When the city enforced water pollution laws and upheld injunctions concerning pollution, only to later acquire the lands and waters in question, they prevented citizens from slowing down the sewering process by taking away their standing to sue.  By acquiring the lands containing Herring Run and the surrounding areas, the city was able to take control of the landscape of Baltimore order to make a city of “beauty and utility”. Although the Carettis sued Broring Building company and the City to stop polluting their stream and making their land unusable, the city eventually bought up the land they complained of, and the Carettis made quite a profit on it. Since the stream had been rendered unusable for the purposes the Carettis had previously used it, making $4,000 for three acres of unusable land could be considered quite a gain for the Carettis. And although the parks may not be as useful for farmland, “pleasure houses”, or even fishing, the current landscape of the area seems to accord with the plans Olmstead laid out for Baltimore in 1901. The beautiful park provides a peaceful contrast to the urban landscape of most of Baltimore, and although the environmental quality of Herring Run may have deteriorated, and the physical beauty of the park has been maintained. 
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